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§701.39
§701.39 Vaughn index.
Itemized index, correlating each

withheld document (or portion) with a
specific FOIA exemption(s) and the rel-
evant part of the agency’s nondisclo-
sure justification. The index may con-
tain such information as: date of docu-
ment; originator; subject/title of docu-
ment; total number of pages reviewed;
number of pages of reasonably seg-
regable information released; number
of pages denied; exemption(s) claimed;
justification for withholding; etc. FOIA
requesters are not entitled to a Vaughn
index during the administrative proc-
ess.

Subpart C—FOIA Fees

§701.40 Background.

(a) The DON follows the uniform fee
schedule developed by DoD and estab-
lished to conform with the Office of
Management and Budget’s (OMB’s)
Uniform Freedom of Information Act
Fee Schedule and Guidelines.

(b) Fees reflect direct costs for
search; review (in the case of commer-
cial requesters); and duplication of doc-
uments, collection of which is per-
mitted by the FOIA. They are neither
intended to imply that fees must be
charged in connection with providing
information to the public in the rou-
tine course of business, nor are they
meant as a substitute for any other
schedule of fees, which does not super-
sede the collection of fees under the
FOIA.

(c) FOIA fees do not supersede fees
chargeable under a statute specifically
providing for setting the level of fees
for particular types of records. For ex-
ample, 5 U.S.C. 552 (a)(4)(A)(vi) enables
a Government agency such as the Gov-
ernment Printing Office (GPO) or the
National Technical Information Serv-
ice (NTIS), to set and collect fees. DON
activities should ensure that when doc-
uments that would be responsive to a
request are maintained for distribution
by agencies operating statutory-based
fee schedule programs, such as GPO or
NTIS, they inform requesters of the
steps necessary to obtain records from
those sources.
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§701.41 FOIA fee terms.

(a) Direct costs means those expendi-
tures a DON activity actually makes in
searching for, reviewing (in the case of
commercial requesters), and dupli-
cating documents to respond to a FOIA
request. Direct costs include, for exam-
ple, the salary of the employee per-
forming the work (the basic rate of pay
for the employee plus 16 percent of that
rate to cover benefits), and the costs of
operating duplicating machinery.
These factors have been included in the
fee rates prescribed in this subpart.
Not included in direct costs are over-
head expenses such as costs of space,
heating or lighting the facility in
which the records are stored.

(b) Duplication refers to the process of
making a copy of a document in re-
sponse to a FOIA request. Such copies
can take the form of paper copy, micro-
fiche, audiovisual, or machine readable
documentation (e.g., magnetic tape or
disc), among others. Every effort will
be made to ensure that the copy pro-
vided is in a form that is reasonably
usable, the requester shall be notified
that the copy provided is the best
available, and that the activity’s mas-
ter copy shall be made available for re-
view upon appointment. For duplica-
tion of computer tapes and audiovisual,
the actual cost, including the opera-
tor’s time, shall be charged. In prac-
tice, if a DON activity estimates that
assessable duplication charges are like-
ly to exceed $25.00, it shall notify the
requester of the estimate, unless the
requester has indicated in advance his
or her willingness to pay fees as high
as those anticipated. Such a notice
shall offer a requester the opportunity
to confer with activity personnel with
the object of reformulating the request
to meet his or her needs at a lower
cost.

(c) Review refers to the process of ex-
amining documents located in response
to a FOIA request to determine wheth-
er one or more of the statutory exemp-
tions permit withholding. It also in-
cludes processing the documents for
disclosure, such as excising them for
release. Review does not include the
time spent resolving general legal or
policy issues regarding the application
of exemptions. It should be noted that
charges for commercial requesters may
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be assessed only for the initial review.
DON activities may not charge for re-
views required at the administrative
appeal level of an exemption already
applied. However, records or portions
of records withheld in full under an ex-
emption that is subsequently deter-
mined not to apply may be reviewed
again to determine the applicability of
other exemptions not previously con-
sidered. The costs for such a subse-
quent review would be properly assess-
able.

(d) Search refers to time spent look-
ing, both manually and electronically,
for material that is responsive to a re-
quest. Search also includes a page-by-
page or line-by-line identification (if
necessary) of material in the record to
determine if it, or portions thereof are
responsive to the request. DON activi-
ties should ensure that searches are
done in the most efficient and least ex-
pensive manner so as to minimize costs
for both the activity and the requester.
For example, activities should not en-
gage in line-by-line searches when du-
plicating an entire document known to
contain responsive information would
prove to be the less expensive and
quicker method of complying with the
request. Time spent reviewing docu-
ments in order to determine whether to
apply one or more of the statutory ex-
emptions is not search time, but review
time.

(1) DON activities may charge for
time spent searching for records, even
if that search fails to locate records re-
sponsive to the request.

(2) DON activities may also charge
search and review (in the case of com-
mercial requesters) time if records lo-
cated are determined to be exempt
from disclosure.

(3) In practice, if the DON activity
estimates that search charges are like-
ly to exceed $25.00, it shall notify the
requester of the estimated amount of
fees, unless the requester has indicated
in advance his or her willingness to pay
fees as high as those anticipated. Such
a notice shall offer the requester the
opportunity to confer with activity
personnel with the object of reformu-
lating the request to meet his or her
needs at a lower cost.
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§701.42 Categories of requesters—ap-
plicable fees.

(a) Commercial requesters refers to a
request from, or on behalf of one who
seeks information for a use or purpose
that furthers the commercial, trade, or
profit interest of the requester or the
person on whose behalf the request is
made. In determining whether a re-
quester properly belongs in this cat-
egory, DON activities must determine
the use to which a requester will put
the documents requested. More over,
where an activity has reasonable cause
to doubt the use to which a requester
will put the records sought, or where
that use is not clear from the request
itself, it should seek additional clari-
fication before assigning the request to
a specific category.

(1) Fees shall be limited to reason-
able standard charges for document
search, review and duplication when
records are requested for commercial
use. Requesters must reasonably de-
scribe the records sought.

(2) When DON activities receive a re-
quest for documents for commercial
use, they should assess charges which
recover the full direct costs of search-
ing for, reviewing for release, and du-
plicating the records sought. Commer-
cial requesters (unlike other request-
ers) are not entitled to 2 hours of free
search time, nor 100 free pages of repro-
duction of documents. Moreover, com-
mercial requesters are not normally
entitled to a waiver or reduction of fees
based upon an assertion that disclosure
would be in the public interest. How-
ever, because use is the exclusive de-
termining criteria, it is possible to en-
vision a commercial enterprise making
a request that is not for commercial
use. It is also possible that a non-profit
organization could make a request that
is for commercial use. Such situations
must be addressed on a case-by-case
basis.

(b) Educational Institution refers to
a pre-school, a public or private ele-
mentary or secondary school, an insti-
tution of graduate high education, an
institution of undergraduate higher
education, an institution of profes-
sional education, and an institution of
vocational education, which operates a
program or programs of scholarly re-
search.
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